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Respusrica verfus Joun ROBERTs.

" NDICTMENT for High Treafon.—A witnels was called to
prove, that the Dezfendant had attempted to prevail upon him
to enlift with the Briifh army ; but that he did not fucceed. This
gave rife to a queftion on thele words of the a&t of Allembly :—
« That if any perfon or perfuns knowingly and willingly {hall
« aid or aflift any enemies at open war with this State &c. . by per-
¢ fuading others to enlift for that purpofe &c. he thall be adjudged
s guilty of high trealon > 2 Srate Laws p. 18. 19,

2 fupport of the profecution, it was urged, that the attempt to

prevail, conftituted the crime; and that it was like the cale of
a man’s fending intelligence to the enemy, which was an aét equal-
ly criminal in the fender, whether the intelligence was received, or
not.

For the Defendant, it was argued, that perfuadingimplies fuccefs:
—fuadeo fignifying to advife, and perfuades to advife through, or
fuccefsfully: And, therefore, it cannot properly be faid of any per-

fon, that he was perfuaded, unlefs he has done fome ac in confe-
quence of his perfuafion.

By THE CourT :—There is proof of an overt a&, that the pri-

foner did enlift, and evidence is now offered to thew, that he alfo’

endeavoured to perfuade others to enlift, in the armies of the enemy.

"But we-are of opinion, that the word perfueding, ufed by the Legii-
lature, means to fuzceed ; and that there muft be an actual enliftment

ot the perfon perfuaded, in orderto bring the Defendant within the in~
ention of the claufe. 2 Lord Ray." 889.

The evidence offered, however,’ is proper to fhew guo anims, the.

prifoner himfelf joined the Britijb forces.

The counfel for the Commonwealth then offered to give in evi-
dence, the confeflion of the Defendant, that he was going to the
Head of Elk, in orderto communicate fome information to Mr. Gal-
Joway, who had at that time, gone over to the enemy..

But it was oppofed by the adverfe counfel, who contended, that
a confeflion, unlefs in open Court, had never becn evidence to con-
vit. That, though under the 1 Edward 6. itis faid a man might
be convifted of treafon, by the teftimony of two witneiles, or his vo-
luntary conteflion; 2 Hawk. 256. yet, that ftatute does not extend
to Pesnfvivania, and by the 7 7. 3. c. 3. it is exprefsly declared,
that no man canbe indi&ed, arrmgnéd, or tried, in a cafe of treafon,
but by the teftimony of two witneifes, or the confeflion of the party
made, without violence, in open Court. Fyf. To. 241. 2. 3.
But the 2% of Aifembly of Pewsjylvania totally excludes a convi&tion
by confeflion. : See Prin. Pen. Law 149. A confetlion ay, indeed,

be given in évidence to corroborate a treafon that has already been

cftablithed by twowitneiles ; but not to prove the treafon itfelt.
) By



1778.

40 Cases ruled znd adjudged &e.

By tHE CoUrT :—To prove the Defendant’s confeffion by two
witnefles, is certainly .not fufficient, under the flatute, to convitt
him. But a conteffion after the fa&, is proof of the fat itfelf; and
t..ough not conpetent alone to fupply the want of two witnetfes, yet it
isgood by way of corroboration :  And, therefore; if an svert af? has
beer. proved in the county of Chefler by two witnefles; the evidence
now offered will be proper, in confirmation of their teflimony.

One-of the svert s, then, laid in the indiG@ment, is aiding and
affiftirg the enemy by joining their armies, and this has been legally
and fatisfaltorily proved. Notwithitanding, therefore, the other
cvert ai? of giving intelligence to the enemy, is not fupported by
any evidence, but the Defendant’s own conletfion now offered, and
whichis in that refpec infufficient ; yet; it may be produced to fub-
ftantiate another fpecies of treafor ; and on that ground we now ad-
mit it to be proved. See Fofler 10, 244, § Bacon’s Abr, 145. Gregg's
Cafec 2 Hawk.. 44.2.

The Attorney General and Reed, for the Commonwealth—Rofs
and #ilfon, forthe Defendant.

The prifoner being convifted by the Jury, his counfel’ moved the
Court to fet afide the verdi&, and grant a new trial, becaufe he was
advifed, ¢ that the evidence gjven refpeing his declarations, or
confeifions, was altogether illegal, and ought not to have been al-
lowed.”

After argument, by the fame counfel, on both fides, the motion
was retufed 3y THE CourT, who gave judgment for the Common-
wealth ; and the Defendant, a thort time afterwards, was, accord-
ingly, executed. .
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